NORWELL CONSERVATION COMMISSION

February 16, 2010 @ 7:00 PM – Room 112

ATTENDANCE: Deborah Hill, Kathryn Mudgett, Christopher Mickle, David Osborne, David Magee, Burton Bryan and Gregg McBride.

Conservation Agent:  Abigail Hardy 
AGENDA ACCEPTANCE:

Additions: Abigail Hardy added discussion about potential Eagle Scout project in town.
      Gregg McBride added a conversation about CPC fields.

Motion: Deborah Hill moved to accept the agenda as written with additions of the potential Eagle Scout project and CPC fields.

Second: David Magee


In Favor:  All


Opposed: None
SCHEDULED DISCUSSIONS

8:30pm Executive Session: pending litigation

PUBLIC HEARING

Forest Ridge, Lot 15/SE52-941/Construction of a SFH w/Grading               

NOI

Applicant/Representative: James Leonard of Sun Construction

Discussion: John Keefe began by saying that this is a lot that has had its septic system constructed and there has been some filling up to the septic. The construction of the home would be 74 ½’ at its closest point to the wetlands. Limited construction would be at the 50’mark. A lot plan is shown to the members.

Abigail Hardy said that she visited the site and did an initial review of the wetlands line and would like another chance for a full review. Gregg McBride asked, since the construction is right up to the 50’, for mitigation and said that it is the practice to have some physical barrier on the plan. John Keefe said that he would put some vegetation there, that he didn’t want to show this on the plan but  he is aware of the barrier requirement. Abigail Hardy asked if the applicant could continue the hearing to the next meeting so that she can further review the wetlands and a barrier at the 50’. Deborah Hill asked that Abigail Hardy report back to the Commission that they are following what has been outlined. Gregg McBride asked that the mitigation and barrier be noted on the plan.

Motion: Gregg McBride moved to continue the hearing until March 2, 2010 @ 7pm to give the agent time to review the project and the applicant to complete the plan.

Second: Deborah Hill 


In Favor: All


Opposed: None

239 Washington Street/SE52-?/Construction of 7 Buildings                         

NOI

Applicant: Norwell Washington, LLC/Representative: Brad McKenzie, McKenzie Eng.

Discussion: This is a hearing for the completion of 239 Washington Street, which includes 7 residential buildings and proposed septic system. 

Jeff “Hassett” of McKenzie Engineering and Jack Sullivan of Norwell Washington were present. Jeff Hassett said that this is a NOI to complete the work under an expired superceding OOC. The site is partially developed. Buildings 2, 3 & 4 are fully constructed and building 5 has had the foundation poured. The main driveway is fully constructed, the drainage is fully constructed, the utilities are in and the grading is done. The proposed work is to complete the work under the expired order. The work is for the completion of 7 buildings, the associated grading and utilities, the completion of a retaining wall behind building 6, the site landscaping, and the buffer plantings. David Magee asked if there are any changes to the project from its prior filing? Jeff Hassett answered that this is the same project as the original. 

Gregg McBride questioned where the soil piles in the front came from. Jack Sullivan said that some of it is from the foundations that were dug and some was brought in. There will be the drive-under garages and the fill will be needed for them. Jeff Hassett said that they would maintain the haybales where the work is to be completed. David Osborne stated that most of the haybales that he saw were in terrible disrepair. Jack Sullivan disagreed with Mr. Osborne.  Abigail Hardy said that the haybales are falling apart around the basin. She said that there is also an erosion issue near the culvert that runs under Rt. 53, where the new retaining wall was put in, and that fill is eroding into the stream. Jack Sullivan apologized that he has not had a chance to take a good look at the haybales and said that he would upgrade the older haybales. 

Abigail Hardy said that DEP has not yet issued a file number and the hearing cannot be closed tonight. She suggested that the Commission members schedule a site visit and go forward from there. Abigail Hardy mentioned the environmental monitor. She is meeting with David Sanderson next week to review the site for compliance. 

Abutters:

Bob Wilham – 238 Washington Street

Mr. Wilham said that Grassy Brook is the ditch that goes into the culvert under Rt. 53 at the west end. There is normally a slow flow of water. He said the brook had been fairly dry (since it hadn’t rained) when they put in the extension and the retaining wall. About 3 weeks later with the rain, Grassy Brook filled up to 5 ½” on his side (the west side) and there was no flow at all.  He is concerned that it’s either too high or there is sand or some sort of blockage, since it always flowed. Bob Wilham said that after last year, they had haybales angled in and this cut off 1/3 of flow to the culvert. When it had gotten over 5 ½ ” it began flowing. 

Jeff Hassett  said that they just received a letter today and hadn’t yet looked into it too thoroughly. What they did find, under the expired NOI, is that a 48” diameter pipe was run from an existing manhole to a proposed manhole and out into wetland. Abigail Hardy mentioned that this is one area that the environmental monitor requested they investigate. 

David Osborne suggested that the site visit would be helpful. Gregg McBride suggested the applicant be given clear direction to research their side and see if there is any blockage or a change that may be restricting the flow and then get back to the Commission. Gregg McBride asked where Abigail Hardy was with regards to the monitor. She said that the last information from the monitor was received in December. Gregg McBride said that the monitor should be there more frequently. David Osborne said that there had been a breakdown in the communication with the monitor and he’d like to have a responsible monitoring system in place that works for everyone. Abigail Hardy said that a specific issue was that there were a number of features constructed without the monitor being notified (the installation of the basin and building the retaining wall) and this is definitely a problem. That contact has to be made and it is not the job of the Commission to be monitoring this. Gregg McBride asked about the status of the contract. Abigail Hardy said that there is money to continue with the monitoring. The applicant needs to be more involved in communicating more often with the environmental monitor. 

Gregg McBride asked that they have a construction sequence and for the established buildings, have the plantings in the buffer zones. John Sullivan said that the plantings would be finalized in the fall. Christopher Mickle said that the plantings should be done on the first two completed buildings so that there would be two growing seasons to examine the plantings when the other buildings are done then use a fall planting schedule. Abigail Hardy said that they would like to have a site visit during the time when David Sanderson will be here. The site walk was scheduled for 10:00AM on Thursday. 

Motion: Gregg McBride moved to continue this hearing until 3/2/10.

Second: David Magee 


In Favor: All


Opposed: None

LEGAL DOCUMENTS / VOTES

None

DISCUSSIONS:

Commission updates on work with other Boards/Committees

Cemetery Committee

Christopher Mickle said that the Cemetery Committee would be having a meeting tomorrow night and Abigail Hardy will then let the Commission know how things are going with the sites mentioned. Abigail Hardy said that she sent everything to John Regosin, the new reviewer for the cemetery. She is thinking of proposing 20 acres at the Wildcat Lane site and both South Street parcels. The Wildcat Lane site is about 74 acres and 20 of these acres are property of the Recreation Committee. Gregg McBride said that Recreation property is a parcel of land directly across from the Wildcat Hills project.  Abigail Hardy asked if the proposal sounds good to the Commission. The Commission agreed with the proposal.

Motion: Christopher Mickle moved to instruct Abigail Hardy to prepare a proposal to Natural Heritage and Endangered Species to submit the town owned properties at South Street and 20 acres of town owned land off Wildcat Lane. This should be restricted and put into Conservation in swap for the take at the Stetson Meadows cemetery site.  

Second: Gregg McBride 

In Favor:  All


Opposed:  None

Pathways Committee

David Osborne said that the Pathways Committee has had no new changes.

CPC

Gregg McBride said that CPC had a meeting with the people responsible for maintaining the fields to discuss their concerns and issues. He then asked if any conservation land could be put to use for the CSA. David Osborne said that Mr. Hornstra had offered them 2 acres on the front field to get started. Gregg McBride is trying to help them since this was approved at Town Meeting, it’s funded and they have a contract in place to get going with the farm. Abigail Hardy said that if Hornstra is in favor of giving the two fields at Jacob’s to the CSA, and the Commission is behind this, we should let them know and then ask for a detailed plan.

Motion:  David Magee moved that the Conservation Commission prepare a list of all farmland under the Conservation Commissions jurisdiction, state what its current use is and who the current user is.

Second: Christopher Mickle   

In Favor:  All


Opposed:  None

Motion: Christopher Mickle moved to issue a memo to the proponents of the CSA that they have the ability to use the 2 acres of land at Jacob’s Farm for the CSA. Preliminary approval of the use of two acres at Jacobs Farm would be contingent upon receipt of a farm plan, by the CSA, to the Commission.

Second: David Magee 


In Favor:  All


Opposed:  None

Annual Report

Abigail Hardy submitted preliminary copies of the Annual Report rough draft, for review, in all member folders. 

Kathryn Mudgett offered a comment on the Commission report – in the overview when fees are mentioned, it should be worded that this is in the general fund.

David Magee suggested changing the words under future challenges to read “is currently involved in 40B litigations”.

David Osborne said that under the Community Preservation Committee – check the spelling of “Chittenden”.

Abigail Hardy said that under the Pathways Committee – remove the words “newly formed”.

Gregg McBride said to not give so much information about public hearings. It should read “57 public hearings”. 

Gregg McBride under Fees: The Commission said that these hearings resulted in $11k of fees to replenish the general fund. 

Abigail Hardy said that this report needs to be submitted by Friday and any changes must be received by Thursday.

Boilerplate conditions

Abigail Hardy would like to address the boilerplate conditions to change the terms that the debris piles must be 50’ from any resource area instead of the existing 25’ language. 

Motion: Gregg McBride moved to authorize Abigail Hardy to change our boilerplates to state barring storage of materials up to 50’ from resource areas.

Second: Christopher Mickle 

In Favor:  All


Opposed:  None

Eagle Boy Scouts: 

Abigail Hardy thinks that having a list of potential Eagle Scout projects would be a great idea for answering any phone requests. If the Commission is aware of other properties, please submit them to her.  She will send an e-mail and everyone can respond.

MACC conference

Abigail Hardy said that the conference is coming up and any sign-ups are required. Abigail Hardy she said that she pays with a check that she submits with the bills for reimbursement. Abigail Hardy said that anyone wanting to register needs to call her this week.

Amphibian collection on conservation land

Abigail Hardy sent a proposal on the “keep and share” website and an additional document for the overview in the member folders. 

Deborah Hill said that they want to collect the eggs and tadpoles and transport them to different locations in Mt. Auburn cemetery. Abigail Hardy said that the Commission  needs to approve this and they asked for location suggestions. Deborah Hill said that Jacob’s Pond is a perfect site for toads, down by the dock by the little marsh. Abigail Hardy said that there is also a vernal pool close to the trail at Jacob’s Pond. Deborah Hill will be happy to help them out and felt this would be an interesting project to be involved in.

Motion: Gregg McBride moved to authorize the translocation project to collect eggs within the border of Norwell, working with Deborah Hill as our liaison. 

Second: Christopher Mickle 

In Favor:  All


Opposed:  None

Possible Land Donation

Abigail Hardy said that this is a section of marsh on the North River.  She printed out the pictometry of the land near Till Rock. It’s undevelopable and the Commission doesn’t usually accept land that is undevelopable.

Motion: Kathryn Mudgett moved to direct Abigail Hardy to address the owner and inform them that we are not interested in this parcel.

Second: Christopher Mickle

In Favor:  All


Opposed:  None

Annual land conservation meeting for landowners

This is a part of an Open Space and Recreation update.  One of the goals was to have annual meetings with landowners to have an active outreach and let them know what options are available to them. Sam Woods at the North/ South River Watershed Association did one last year. Sam asked if the town or the Conservation Commission is interested in putting up money to do this. Gregg McBride said that it might be possible to use CPA administrative funds because it promotes aspects of the CPA. It needs to go before the Committee. David Magee suggested calling the Mass Bar Association to see if there is a lawyer that wants to do this pro bono.
ENFORCEMENT DISCUSSIONS

OFFICE BUSINESS/MISCELLANEOUS
1. Bills:  WestonGraphics.

Motion: Kathryn Mudgett moved to pay the bills

Second: Christopher Mickle

In Favor:  All


Opposed:  None

Motion:  Burton Bryan moved to adjourn at 10:01PM.

Second:  Deborah Hill


In Favor:  All


Opposed:  None

I hereby certify that the above minutes were presented and voted by a majority vote by the Norwell Conservation Commission on April 19, 2011.

_______________________________

David Osborne, Chairman

EXECUTIVE SESSION:

Motion: Christopher Mickle moved to go to Executive Session to discuss pending litigation and then returning to open session.

Second: Deborah Hill

Members Polled: Deborah Hill – Aye, Kathryn Mudgett – Aye, Christopher Mickle – Aye, David Osborne – Aye, David Magee – Aye, Burton Bryan – Aye & Gregg McBride – Aye.

Present: Bob Galvin, Town Counsel, Abigail Hardy, Conservation Agent
Discussion: Jacobs Pond Estates(JPE) – Bob Galvin met last week with the Selectmen about what to do in response to the complaint and extended an informal invitation to Jacobs Estates’  Attorney Steven Guard. They asked JPE to stay the proceedings for about 60 days, to fund a peer review  of the ESS study (they believe this study to cost about $750-$800). The Commission indicated that the peer review investigate   whether the methodology applied by ESS was sufficiently reliable and applied correctly.  If the results were favorable to the ESS report, then the town would be looking for the payment of $10,000 and the deletion of the offensive condition #14 from the original Order of Conditions. If the peer review was not favorable to Jacobs Pond Estates, then any and all parties would have whatever rights they had to litigate the case. 

Gregg McBride said that they have a new Order of Conditions(OOC) that vacates order #14 and established a new set of conditions. He asked how this works since they didn’t appeal it. Town Counsel Bob Galvin said that they didn’t appeal to DEP or to Superior Court, (which they were required to do), so those are considered final orders of the condition.  Atty. Bob Galvin said that, with regard to the Amended OOC policy, they agreed to the conditions in order to clear the title issue. Or the Commission could give them a partial COC. 

Atty. Galvin said that there have been further developments:  The Selectmen meet tomorrow night at 6:30PM and have extended an invitation to Commission members David Magee, Christopher Mickle and David Osborne.  Galvin stated that he had called (JPE) Atty. Steven Guard and he spoke to Mr. Camara (Chair of the Board of JPE condominium association) and he was not willing to pay $700 – $800 dollars. Camara also said that the $10k is no longer on the table. Town Counsel Bob Galvin said that his read is that this will not happen. He doesn’t know what the Board will do but he feels that they should go with the discussion. He feels that we don’t have to do anything. Bob Galvin said that to get them to pay the money, the Commission could make a demand  and issue an Enforcement Order (EO). Deborah Hill said that they are out of compliance with the current Order of Conditions. Gregg McBride said that there has been no monitoring, they didn’t want to pay the 10k and now they want to be relieved of all responsibility. McBride stated that their previous counsel departed and they now have someone to plea for them, but he has no options. Commissioner David Magee asked if they had transferred any units and how they get their title work done in lieu of the deed obligation. Atty. Bob Galvin said that the terminology reads the “Association” and not each individual unit; it’s not something that a closing lawyer would pick up. Atty. Galvin said that if we get a judgment against the Association, we could then go back to them. They had been given an extremely generous offer that they rejected.  Commissioner Christopher Mickle asked what the opinions are of the Selectmen: Town Counsel Galvin said that this new evidence of their response might make a difference to the Selectmen. 

Christopher Mickle said that if the result of the peer review wasn’t favorable what would be done? Bob Galvin said that they could request a stay of 60 days. Christopher Mickle said that if the peer review showed that there is no impact to the water, would the Commission try to work within the legal boundaries. Bob Galvin asked if he could have the ESS report. Abigail Hardy said that she would send it to him tonight. 

Bob Galvin said that the bottom line is that if he files an answer saying that there was a breach of contract, he would also assert that the breach of contract is irrelevant to the disposition of the case.  Gregg McBride asked that if the Selectmen requested that you do nothing, what relevance would that have to the OOC. Bob Galvin said that even if they win their case they still have to go to DEP and get relief. There was no promise that they’d get relief. They got consideration and not relief. 

(JPE) Atty. Steven Guard is relying on only what he is being told. Gregg McBride said that the peer review wasn’t mentioned in the OOC.  Abigail Hardy said that it came up before the NOI was even filed. We asked if they would do a peer review and (previous) Atty. Roger Hughes said “no”. He said that if it was done the NCC would pay for it, which the Commission did not agree to.
Christopher Mickle said that (Selectman) Mr. Bigger asked if they would do a peer review and said that if the test were valid, would the Commission say that they agree with the report and what would be contained in any valid settlement. The thing that we would want in the settlement is the $10k. Bob Galvin asked if there were a set of circumstances that the Commission would agree to a peer review. Atty. Steven Guard said that he thinks that we can get them to pay the $10k. Bob Galvin said that maybe the Selectmen would pay for the peer review. They are going to spend $2500 to file a Motion to Dismiss. Abigail Hardy said that the other factor is that if the town wins this, we are due $5k per year in perpetuity. Bob Galvin said that this was something that they made an argument about stating this was unfairly burdened upon them. David Osborne said that the Commission then said that they’ve signed contracts.

Bob Galvin said that they are thinking they owe us $10K and they should pay for the peer review and he couldn’t believe that they rejected this offer. He said that if we bring action through the Superior Court that they owe $45k.  Bob Galvin said to ask if they would pay the $750. 

Deborah Hill, Abigail Hardy, David Magee and Christopher Mickle will be at the meeting tomorrow night. 

Dirubbo 
Bob Galvin said that he had placed a call to Adam Brodsky and has not heard back. He will contact the Commission after he speaks with Mr. Brodsky.

White Barn Lane – Bob Galvin said that they went today for the pre-screening conference. Phil Weinberg is handling this. He asked, “If the current regulations don’t allow you to consider the history, would you concede that there isn’t an ILSF on the property now?”  Bob Galvin answered yes. This was old stuff, there are two areas and Bob explained that he wanted to use the discovery. The long and short of it was that Phil Weinberg was going to reject their motion to dismiss. He said that they had said enough. They got past that threshold and they may not be able to ultimately sustain their burden.  He asked Bob Galvin what he’d like to do and said that if he defines anything, he would let him use the discovery. Abigail Hardy spoke with Peter Fletcher. Bob Galvin will talk to John Chessia and they need the two of them to test the soil. This needs to be done within 30days. Abigail Hardy sent Peter Fletcher’s initial review of the documents today. She said that to prove our burden, we would need to define the previous contours and have Chessia do a volume calculation. Mr. Weinberg said that it is the Commissions burden. The Commission will have to pay. It will be one or more days of going out there and digging out the soil, delineating the actual contours and then having Chessia come in to do the calculations. Peter Fletcher is not 100% positive that he will be available and will let her know tomorrow. If not available, he will recommend someone.  Abigail Hardy asked what the date the report is needed. Bob Galvin said that April 2nd is the pre-file testimony.  She will try for two weeks before 4/2. 

David Osborne stated that the Commision needs to decide and vote tonight as to whether we will table this or not.  We need to identify the site locations and put them on a plan. We also need the methodology we are going to use to determine if there is isolated land subject to flooding on the property. He is hiring two people that we need, such as Peter Fletcher and John Chessia. 

Abigail Hardy said the Commission could opt to vote to authorize the funds and she can do this over the phone. David Magee said that he is happy to coordinate a conference call that everyone can dial into. 

Motion: Gregg McBride moved to authorize up to $10K to support White Barn Lane ad- judicatory proceedings and seek a transfer of funds from the Advisory Board to cover this.

Second:  David Magee  


In Favor:  All (except Deborah Hill – recused from this hearing)



Opposed:  None

Motion: Gregg McBride moved to exit the Executive Session and return to regular session.

Second: Kathryn Mudgett 

Members polled:  Deborah Hill – Aye, Kathryn Mudgett – Aye, Christopher Mickle – Aye, David Osborne – Aye, Burton Bryan – Aye, Gregg McBride – Aye.

I hereby certify that the above minutes were presented and voted by a majority vote by the Norwell Conservation Commission on April 19, 2011.

_______________________________

David Osborne, Chairman

PAGE  
8
Norwell Conservation Commission Meeting
February 16, 2010

Prepared by:  Debra Kruk


